
 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), SONITPUR, 

TEZPUR 

       M.R. Case No. 43/2015 

                                                  (U/s. 125 Cr.Pc) 

       Mustt. Aibina Khatoon 

                                        …Petitioner 

            v/s 

           Md. Abul  Kalam 

             …Opposite party 

Present: Sri Sumit Bhuyan, 

             SDJM (S), Sonitpur, Tezpur 

 

Advocates appeared:  

For petitioner: Sri J.K Baishya, Smt. A. Sarmah & Smt. A. Baruah 

For opposite party: Sri F. Jaman 

Date of petitioner’s evidence: 11.08.2015 

Date of opposite party’s evidence: 09.09.2015 

Date of argument: 27.03.2018 

Date of judgment: 10.04.2018 

And having understood to this day, this Court delivered the following judgment: 

     

               JUDGMENT: 

       Petitioner’s case: 

1. A brief summary of the case leading to the filing of the instant petition u/s. 125 

Cr.Pc is that the opposite party is the husband of the petitioner and as a result of 

cohabitation of both parties as husband and wife, a girl child was born on 



 

 

05.03.2015. After the birth of the child, the opposite party has not provided her 

with any maintenance nor enquired about her till date and the petitioner having 

no other alternative has been residing in her parent’s house. As her father is a 

daily wage earner, the petitioner is facing great difficulties, as she has no earning 

source of income of her own. On the other hand, the opposite party is a 

businessperson and earns about Rs. 20,000/- a month. Hence the petitioner 

prayed for granting maintenance of Rs. 5,000/- (Rupees Five Thousand) per 

month for her minor child from the opposite party. 

 

 

Opposite party’s case: 

 

2. Notice was issued to the opposite party and accordingly he appeared and 

contested the case by filing written statement in which he contended that the 

petitioner’s case is not maintainable and liable to be dismissed. Te petitioner had 

instituted this false case against the present opposite party as she had done 

against other persons. She has instituted this case in order to harass the 

opposite party, both mentally and financially. The facts, which the petitioner has 

stated in her case, are false, imaginary and created on her own. The opposite 

party had never married the petitioner and had never cohabited with her as 

husband and wife. As the opposite party had not married the petitioner neither 

cohabited with her as husband and wife, no question of giving birth to a child 

arises. As the opposite party had not married her, there is no question of the 

opposite party giving maintenance to her and the child. The opposite party has 

no business as contended by the petitioner and works as a daily wage earner. 

Hence, the opposite party prayed for releasing him from the case. 

  

POINT FOR DETERMINATION: 

 

3. Upon a careful perusal of the instant petition, the following point for 

determination is framed hereunder: 

 

(a) Whether the 2nd party having sufficient means has willfully neglected to 

maintain the 1st party and whether the 1st party being the legally married wife 

of the 2nd party is entitled to maintenance as provided u/s. 125 Cr.Pc as 

prayed for? 

             



 

 

            DISCUSSION, DECISION AND REASONS: 

4. I have perused the case record carefully along with the materials available on 

record. I have also heard the argument put forward by Learned Counsel 

appearing for the petitioner. 

 

5. In support of their cases, petitioner examined herself and two other witnesses 

whereas opposite party adduced his evidence along with two other witnesses. 

 

        P.W 1, Musstt Aibina Khatoon deposed in her evidence that  she is  the 

petitioner in this case and opposite party  Md. Abul Kalam is her  husband. They both 

resided as husband and wife and  Md. Abul Kalam  provided her with  food and 

clothes . As a result of their co-habitation  , a girl child namely, Ranima 

 Khatoon was born on 26.02.15 at  Dhekiajuli hospital and Abul Kalam's 

name was entered in the  hospital register as the child's father. After the birth of the 

child,  Abul  Kalam fled away  and she doesn't know about his present  whereabouts. 

He doesn't gave her any money. The opposite party is  a business man and  and 

he earns about Rs 20,000/-  per month.  She  is unemployed .                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   

Exhibit-1 is the hospital record of her child's birth. 

She has prayed for monthly maintenance for herself and her child. The plea 

raised by opposite party in his written statement is that he doesn't  stay with her 

and he is not the father of the child . 

 

 During her cross-examination, she deposed that  her marriage with Abul Kalam 

was not socially  solemnized . It is not a fact that  she was not married to Abul 

Kalam and the child did not belong to Abul Kalam. It is not a fact that Abul 

Kalam give her any money. There is no seal and signature in Exhibit (1). It is not 

a fact that  they have falsely entered the child's father name as Abul Kalam as 

there is no seal and signature in  it. It is not a fact that Exhibit-1 is a fake 

document. It is not a fact that she instituted false case against the opposite party. 

Although opposite party is a business man, she has not submitted any land document of 

the opposite party. It is not a fact that opposite party has no money. 

 

P.W 2,Md. Samsul  Haque deposed  in his evidence that both parties are 

known to him and his house is situated near to first party's house. Both first 

party and opposite party resided near to each other. Abul Kalam always stayed in 

first party's house. Both the parties resided as husband and wife. A girl child was 

born as a result of cohabitation between both the parties. Abul Kalam fled away 

when the girl child was born. Presently, opposite party does not give any money 



 

 

to the petitioner and her child. The opposite party earns Rs 20,000/- per month. 

As opposite party is a businessman, the petitioner have filed this case praying for 

maintenance and the opposite party is liable to give her maintenance. 

 

 

During his cross-examination he deposed that  his  house is located at a distance of 

about 1 furlong from the first party's house. He doesn't visit her house regularly and 

visits her one or two times in a week. There was no social marriage between first party 

and opposite party. It is not a fact that  as they were not married , he couldn't tell 

who was the child's father.   It is not a fact that he couldn't tell in which way 

they lived together. It is not a fact that he falsely deposed that first party and 

opposite party  resided together as husband and wife. It is not a fact that 

opposite party didn't give any money to the first party . Opposite party earns Rs 

200/- per day by working as a daily wage labourer. It is not a fact that opposite 

party  gets work  everyday. It is not a fact that he had deposed falsely on behalf 

of first party. He came along with the first party and her father. 

 

 

P.W 3, Md. Abdul Rahim deposed  in his evidence that  both the parties are 

known to him. He heard that as both the parties resided together, a child was 

born. First party told him that the child belonged to opposite party. The opposite 

party resided in the first party's house. After the birth of the child, opposite party 

went away to Kerala. The opposite party have not provided first party and her 

child with any money. 

 

 

During his cross-examination  he deposed  that his house was located at a distance 

of about 1 kilometer from first party's house. He could not tell what happened in first 

party's house. He had not seen the  opposite party living in the first party's house. There 

was no marriage between first party and opposite party.  It is not a fact that he could 

not tell about the birth of the child. Abul Kalam is a cultivator. It is not a fact that he 

came with first party's father and he deposed  falsely  on behalf of the first party. 

 

6. Opposite party adduced his evidence as D.W.1 along with the evidence of two  other  

witnesses. 

 D.W 1, Md. Abdul Kalam who is the opposite party deposed  in his  evidence that 

Aibina Khatoon   is not his wife. They belonged to same  village. Aibina Khatoon  works 

at  DhekiaJuli, Rangapara and Gutlong. He  have no love affair with  Aibina Khatoon and 

no child was born from his  side. He does not know her child's father. Although Aibina 



 

 

Khatoon   insisted  him to marry her but he refused her proposal. Later on, she had lodged a 

 false case against him. He had never cohabited with Aibina Khatoon  as  husband and 

wife and also not promised to marry her .  

 During his cross-examination  he deposed  that   he had not stated in his 

 written statement that first party worked in others house and he had stated  the 

same for the first time in the Court. Both of them belonged to the same  village . First party's  

father used to work outside in the day time. It is not a  fact that first party's parents went 

out to work in the daytime .He knew  that no child was born to the first party. It is not a 

fact that first party's child  was his child. It is not a fact that he wrote his name at DhekiaJuli 

hospital as  the child's  father. It is not a fact that he is liable to maintain both the child 

 and first party, as the first party  is his wife and he is the child's  father. It is  not a 

 fact that  he is capable of providing maintenance to the first party and  her child. 

Hussain Ali is his paternal uncle. 

 D.W 2, Md. Asad Ali deposed  in his evidence that  both the  petitioner  and 

opposite party are known to him. The first party worked in the  village. The petitioner 

worked in various houses and also in various  villages. There was a village meeting 

regarding the petitioner's  pregnancy  and on asking Aibina it was known that Abul 

 Kalam was the child's father.  Abul  Kalam was called back from Kerala and on asking 

Abul Kalam he told  that he was not the child's father. He had not witnessed and also had 

 no  idea regarding the love affair between both the parties. Abul Kalam told  before 

the meeting  that he was not the child's father. They were not   married. He did not know 

 who was the father of Aibina's  child.  

 During his cross-examination  he deposed  that  petitioner belonged to  his 

village, there was a  public meeting in the village against Abul Kalam   where  the petitioner 

told that as a result of love affair with Abul Kalam, she  became pregnant and later on, a 

child was born. The petitioner has no source  of income of her own. The second party did 

not provide the petitioner and  her child with any money. The petitioner resided in her 

father's house and her  father used to work in other people's house. 

 D.W 3, Md. Hussain Ali deposed  in his evidence that both Abdul Kalam  and 

Aibina Khatoon  are  known to him. They were not married. They  resided close to each other. 

Aibina travelled and worked in other  people's  house at  DhekiaJuli, Rangapara and 

Gutlong. There  was a  controversy in the  village regarding Aibina's child. Abul Kalam was 

working at Kerala. There  was a public meeting in which Aibina  told the name of an 

unknown  person to be her child's father. Subsequently, in the next meeting Aibina  took 

the name of Abul Kalam. Abul Kalam was called and on asking him, he  told that it was not 

his child. He  had not seen any marriage between Abul  Kalam  and Aibina Khatoon. Abul 

Kalam told  him that Aibina lodged the  case  in order to trap him whereas she was known 

to Abul Kalam for only 2  and half  months. As she had a husband earlier, she had lodged a 

false  case  against Kalam. 



 

 

 During his cross-examination he deposed  that  first party and second  party 

resided close to each other and he knows both of them. Both the  petitioner's parents go 

outside to work. There was a village meeting  regarding birth of petitioner's child. In the 

meeting, first party told that the  child belonged  to the second party. The child was born in 

the hospital. It is  not a fact that  second party entered his  name as the child's father in the 

 hospital. In the meeting, first party  told that both the parties knew each  other from a 

long time. Second party works and earns  money. It is not a fact  that he had deposed falsely. 

It is not a fact that second  party resided with   first party and second party is liable to pay 

maintenance to the first  party. 

   7.  In order to arrive at a decision, let us discuss the evidence of both parties  and 

materials available on record. 

 From a careful scrutiny of the evidence adduced by  PW1, PW2 and PW3 , it  

 transpires that although the petitioner ( PW1) has claimed in her petition  as  well as 

in her evidence that the opposite party is her husband and  a girl  child was born as a result of 

there cohabitation on 26-02-15, but no such  evidence, oral or documentary, has been 

adduced by PW1 to prove that she  is the legally wedded wife of the opposite party, which 

could be seen from  her cross-examination as regards her clear admission that no  social 

marriage  took place between her and the opposite party as because of which she  denied 

all the suggestions  put to her by learned counsel for the opposite  party. Although PW.1  in her 

evidence had stated that at the time of birth of  her  child, Ranima Khatoon , at Dhekiajuli 

Hospital on 26-02-15, Abul Kalam's  name was entered in the hospital register as the child's 

father but in her  cross-examination , she had admitted  that there is no seal and signature 

on  the certificate  which is marked as Exhibit-1, which clearly proves that a  certificate 

issued by a Government Hospital without any seal and signature  has no significance and is not 

admissible in evidence. 

 Now, from a scrutiny  of the evidence of P.W 2 , it appears that although he 

 deposed in his examination -in chief that  opposite party always resided in  first 

party's  house as husband and wife and a girl was born as a result of  cohabitation between 

first party and opposite party and  Abul Kalam fled   away  after the birth of the child  

but in his cross examination, he had  admitted that no social marriage took place between the 

petitioner and  opposite party and earned Rs 200/- per day by working as a  daily wage  earner 

which clearly contradicts the statement made by the petitioner in her  petition as well as in 

her evidence regarding the financial status of both the  parties. 

 Similarly , the evidence of P.W 3 who happened to have heard about birth of  a child 

as a result of cohabitation between both the parties and the opposite  party running away to 

Kerala after the birth of the child and not providing the  petitioner and the child with any 

money which is clearly ousted in his cross- examination when he clearly admitted that no 

marriage took place between  the petitioner and opposite party and he never saw 

opposite party living in  the first party's house. 



 

 

 The opposite party adduced his evidence as D.W1 and the evidence of two  other 

witnesses in which D.W 1 clearly admitted that the petitioner Aibina  Khatoon was not his 

wife and no child was born to the petitioner and he had  no love affair with her. Nothing 

adverse could be extracted out from his cross- examination, as D.W 1 had clearly admitted 

that he knew that no child was  born to the first party and as such no relevancy could be 

gathered from the  suggestions put to him.  

 The evidence of PW. 2, who is an independent witness and PW.3  clearly  proves  

that there was no love affair between both the parties and they were  not married. Another 

point which requires attention is that  in the first village  meeting, petitioner took the name of 

some other person and it was in the  subsequent meeting when she  took the name of the 

opposite party to be  the child's father. 

 Both the witnesses were cross-examined at length but nothing adverse could  be 

extracted out of them as both of them had stated the petitioner's version   which she had stated 

in the public meeting held in their  village regarding    the child belonging to the opposite 

party and  besides that, no  clinching  evidence could be gathered against the opposite 

party. 

 Hence, after discussing the entire evidence of both parties and the materials 

 available on record, it transpires that although the  petitioner had claimed  herself 

to be the legally wedded wife of the opposite party but in support of  her contention, she 

has not been able to prove the existence of marriage with  the opposite party. The witnesses 

she had adduced in support of her case has also not supported her contention regarding the  

marital status between her  and the opposite party and surprisingly she had not stated 

anything about  her marriage and her date of marriage in her petition as well as in her 

 evidence, which is of  utmost importance in a proceeding u/s 125 Cr.Pc . Both  the 

P.W's and D.W's have denied the existence of  marriage between the  petitioner and 

opposite party and failure on the part of the petitioner to  provide any documentary evidence 

relating to her marriage with the opposite  party has proved that no  marriage had taken place 

between the petitioner  and opposite party as alleged and in absence of any cogent 

evidence, the  paternity of the child born to the petitioner remained not proved . Also,  the 

document submitted by the petitioner in the form of  Exhibit-1 wherein  the  opposite 

party 's name is entered as the child's father bears no seal and  authenticity of Exhibit-1 

could not be proved by the petitioner. Although in a  proceeding u/s 125 Cr.P.c, strict 

proof of marriage is not necessary as is  required in criminal cases but there has to 

preponderance of probability that  marriage between both the parties existed, so as to make 

the opposite party  liable to provide maintenance to the petitioner and her child , if any.  The 

 expression “wife” in section 125 refers only to legally married wife and the  scope 

of section 125 cannot be artificially enlarged by any artificial  definition to include a woman 

not legally married in the expression “wife”. 

 



 

 

FINAL ORDER : 

 

8. In light of the discussion made above, as the petitioner failed to prove the 

 existence of her marriage with the opposite party with cogent evidence, I am  of the 

considered view that the petitioner is not entitled to maintenance by  the opposite party , 

as prayed by her in her petition. 

 

9.  This Case is accordingly dismissed on contest without cost. 

 

10.       Furnish a free copy of this judgment to the petitioner. 

 

11.  Given under my hand and seal of this Court on this the 10th  day of April, 2018. 

 

 

         

Sumit Bhuyan 

 

                     SDJM (S), Sonitpur, Tezpur    

 

 

 

 

 

 

 

    APPENDIX 

 

1. Petitioner’s Witnesses: 

 

(a) (P.W 1,Musstt. Aibina Khatoon 

 

(b) (P.W 2),Md. Samsul Haque 

 

(c)  (P.W 3),Md. Abdul Rahim 

 



 

 

 

2. Opposite Party’s Witnesses: 

 

(a)  (D.W 1),Md. Abul Kalam 

 

(b) (D.W 2),Md. Asad Ali 

 

(c)  (D.W 3),Md. Hussain Ali 

 

3. Petitioner’s Exhibits: 

 

Exhibit 1- Hospital record of her child's birth 

 

 

4. Opposite Party’s Exhibits: 

 

        None 

 

 

 

 

 

 

Sumit Bhuyan 

 

                                                          SDJM (S), Sonitpur, Tezpur 


